SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

11/ 05/ 2002 CLERK OF THE COURT
FORM LOOO
HONORABLE M CHAEL D. JONES P. M Espinoza
Deputy

LC 2001- 000556

FI LED:
STATE OF ARI ZONA DI ANA C H Nz
V.
ANTHONY WAYNE SM TH W CLI FFORD G RARD JR

FI NANCI AL SERVI CES- CCC
PHX CI TY MUNI Cl PAL COURT
REMAND DESK CR- CCC

M NUTE ENTRY

PHOENI X CI TY COURT

Cit. No. #5958215

Char ge: DUl / ALCOHOL

DOB: 06/ 24/ 54

DOC:. 09/ 27/ 00

This Court has jurisdiction of this m sdeneanor crim nal
appeal pursuant to the Arizona Constitution Article VI, Section

16, and AR S. Section 12-124(A).

This matter has been under advisenent since the tine of
oral argument on Cctober 7, 2002. This decision is nmade within

Docket Code 513 Page 1



SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

11/ 05/ 2002 CLERK OF THE COURT
FORM LOOO
HONORABLE M CHAEL D. JONES P. M Espinoza
Deputy

LC 2001- 000556

30 days as required by Rule 9.8, Maricopa County Superior Court
Local Rules of Practice. This Court has carefully reviewed the
record of the proceedings from the Phoenix Gty Court, the
exhi bits made of record, and the Menoranda submtted by counsel.

The only issue presented for reviewis: Did the trial court
err in denying both of Appellant’s Mtions for Mstrial?

Appellant was charged wth Driving Wile Under the
I nfl uence of Intoxicating Liquor, a class 1 m sdeneanor offense
in violation of A RS. Section 28-1381(A)(1); Driving with a
Al cohol Concentration of .10 or greater wthin 2 Hours of
Driving, a class 1 msdeneanor offense in violation of A R S
Section 28-1381(A)(2); and Failure to Yield Wile Making a left-
hand Turn, a civil traffic matter in violation of A R S. Section
28-772. Appel lant entered pleas of Not Quilty and Not
Responsi bl e. Appellant’s trial proceeded with a jury from
August 1 to 3, 2001. Appel l ant was found guilty of Driving
Wil e Under the Influence of Intoxicating Liquor, Not Guilty of
Driving with a Blood Al cohol Concentration of .10 or G eater,
and Responsible for the Failure to Yield Wile Miking a left-
hand Turn. Appel l ant asserts that the trial judge commtted
reversible error in denying his notions for mstrial after the
prosecut or asked of Chester Flaxmayer (a defense witness), “is
that why the legislature wound-up finally going to - -."' A
vigilant counsel for the Appellant objected and the trial judge
sustained the objection. Counsel and the court clearly
understood that the prosecutor was going to ask M. Flaxmayer if
that was why the |egislature wound-up finally going to a higher
(.08) level of legal inmpairment. Appellant’s counsel requested
that the trial judge instruct the jury to disregard the
prosecutor’s question. The trial judge so instructed the jury,
and Appellant’s counsel again noved for a mstrial. Bot h
noti ons were denied by the trial judge.

1 R T. of August 2, 2001, at 203.
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CGenerally, the trial judge is in the best position to
eval uate the grounds alleged for a mistrial.? \Wether to grant
or deny a request for a mstrial is a matter within the sound
discretion of a trial judge, and in the absence of an abuse of
di scretion, such decision will not be reversed on appeal.?
Appel l ee contends that the prosecutor’s question was not
I mpr oper . Certainly counsel, the trial judge, and this court
understand the information that the prosecutor was attenpting to
elicit from M. Flaxmayer. Though the prosecutor did not quite
get out the entire question, it was clear from the portion of
the prosecutor’s question that she was asking about a change

made in the DU |aws by the legislature. It is also clear, that
the question was inproper, as it called for an answer not
relevant to the charges pending against Appellant. The tria

judge properly sustained Appellant’s counsel’s objection to the
prosecutor’s question.

Appel lant argues that the prosecutor’s question was
intentional msconduct warranting a dismssal of the charges.
Such a remedy appears harsh and inappropriate to the facts of
this case. Here, the prosecutor did not engage in a course of
conduct, or a series of acts or questions designed to inproperly
i nfl uence the jury.

Finding error in the prosecutor’s question, this Court nust
determ ne whether the error was harmess. Specifically, this
Court nmust not reverse a jury's verdict where there is
substantial evidence within the record to support that verdict,
and the record clearly reflects that the error could not have
contributed, beyond a reasonable doubt, to the jury's verdict.*
There is substantial evidence to support the jury's verdict in
this case and the quantity and quality of the evidence nakes it
cl ear, beyond a reasonabl e doubt, that the prosecutor’s inproper

2 State v. Hallman, 137 Ariz. 31, 668 P.2d 874 (1983).

3 State v. Bolton, 182 Ariz. 290, 896 P.2d 830 (1995); State v. Schroeder, 167
Ariz. 47, 804 P.2d 776 (App. 1990).
4 State v. Leon, 190 Ariz. 159, 945 P.2d 1290 (1997); State v. Anderson, 110
Ariz. 238, 517 P.2d 508 (1973).
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guestion did not contribute to the jury' s verdict. The record
specifically reveals two civilian w tnesses (Rhonda Rogers and
Terry DeGarnp) and Phoenix Police Oficer John Garza, nade
simlar observations that Appellant’s eyes were bloodshot,
gl assy, he looked like he was dazed, he snelled of alcohol, and
appeared unsteady on his feet.®> Appellant perfornmed poorly on
the field sobriety test, exhibited four of the six cues of the
Hori zontal Gaze Nystagnus(HGN) test, frequently |ost his bal ance
during his encounter with the police officer, admtted drinking
four beers within a period of one hour, and was tested to show a
.10 and . 102 bl ood al cohol content after an intoxilyzer test.®

| T IS THEREFORE ORDERED affirm ng the judgnent of guilt and
sentence of the Phoenix City Court in this case.

IT IS FURTHER ORDERED renmanding this case back to the
Phoenix City Court for all future and further proceedings in
this case.

S RT. of August 1, 2001, at 26-27, 41-43, 57-58.
61d. at 70-72, 83. R T. of August 2, 2001, at pages 154-55.
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